March 5, 2020
Hon. Mayor Bill de Blasio
City Hall
New York, NY 10007
Via Email and U.S. Mail

Re: Electronic Monitoring’s Dangerous Impact
Dear Mayor de Blasio,

We, the undersigned organizations, write to express concerns over your administration’s expansion
of electronically monitoring New Yorkers awaiting trial. Electronic monitoring tools began with the
promise of releasing Americans from jail, but these tools are now shackling many who would
otherwise have been set free. Effective and equitable bail reform must not saddle those it was meant
to help with greater burdens. We oppose any expansion of electronic monitoring, and we highlight
the most important constraints needed for such a program below.

The benefits of bail reform must not be undermined by electronic monitoring.

New York State law puts tens of thousands at risk of electronic monitoring each year, including
many who are only charged with, not convicted of, misdemeanors.' In 2018 alone, more than 77,000
New York City residents were arrested for felonies, and more than two-thirds of these arrests were
for non-violent offenses.” This staggering number does not even include qualifying misdemeanors.

For those who have not even had their day in court, electronic monitoring is a daunting punishment.
New forms of electronic monitoring reveal more than a user’s location, and devices can even impact
co-workers, friends, and loved ones. The technology is a waste of money; individuals released
without electronic monitoring appear in court and avoid rearrests at the same rate.” Electronic
monitoring is just a different form of incarceration, turning individuals’ homes into cells," limiting
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where and when wearers can travel.” Wearers are effectively tethered to electrical outlets, fearful that
a dead device battery might mean a return to jail.’

Bail’s sole legitimate purpose is to ensure those charged with crimes appear for their day in court.
Prior to New York’s recent reforms, Black and Latinx New Yorkers were effectively imprisoned by
poverty.® But when electronic monitoring is the price of release, wearers pay a steep price. Electronic
Monitoring causes physical and psychological trauma and impairs getting and maintaining
employment. Just like incarceration, electronic monitoring pressures innocent New Yorkers to
falsely plead guilty rather than endure continued monitoring.” And, like the cash bail system before,
low-income New Yorkers are disproportionately impacted.

For these reasons, electronic monitoring should only be considered under the most extreme
circumstances as an alternative to incarceration. Location tracking must not be normalized for the
countless New Yorkers who will appear in court without such draconian measures.

Electronic monitoring devices can track far more than a user’s location.

Electronic monitoring raise profound Fourth and Fifth Amendment concerns. Not only is location
tracking highly invasive and completely unnecessary in most criminal cases, but electronic
monitoring can do far more, recording calls and conversations without users’ consent or
knowledge."” Wearers become walking wiretaps—recording themselves and anyone nearby. Devices
could capture sensitive conversations, such as consultations with attorneys or healthcare providers.
Some jurisdictions even use this capability to record children."
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Excessive location monitoring is unlawful and dangerous.

An individual’s location “provides an intimate window . . . [revealing] his ‘familial, political,
professional, religious, and sexual associations.”'> With more and mote-precise location data, what
that window reveals comes into clearer relief.”” In those extreme cases where electronic monitoring
is used as a substitute for pretrial detention, monitoring is legally permissible only to ensure the
wearer returns to court and complies with release conditions. Location tracking must be narrowly
tailored to the conditions of release. For example, a monitoring device could be set to only record
location data in the event that the wearer failed to appear in court. Similarly, a device could be set to
only activate during the period of a curfew order or when the wearer enters a proscribed, stay-away
zone. Any location tracking beyond these limited terms would be unsupported by the legal
justification for requiring such electronic monitoring in the first place.

Electronic monitoring devices that injure wearers must not be used.

Many electronic monitoring devices can injure wearers and cause an array of medical complications.
Devices have been reported as causing cuts and bruises,'* hair loss,"” and headaches."® They have
electrically shocked their wearers.'” And they have impaired both their weaters” ability to breathe'®
and their blood circulation.” New Yorkers should not be forced to choose between their health and
freedom.

Electronic monitoring must not hijack users’ cell phones and tablets.

Some electronic monitoring firms install tracking software on users’ smart devices. These
applications use the same location tracking capabilities that commercial entities routinely deploy to
track phone users’ movements and target them with advertisements.

These products can be less stigmatizing than highly visible tracking devices, but they can have
significant privacy and economic impacts. Many phone-based applications record users’ biometric
information® without disclosing how that data is saved or shared. Applications may access other
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information saved on users’ devices, and they can exhaust their data allowance and battery life.

These impacts are quite substantial, especially for low-income device users, and are a completely

inappropriate way to punish New Yorkers who have not yet had their day in court.

Criminal justice reform requires New York to drastically reduce the number of our neighbors in

confinement, not simply change the way in which they are confined. The nation looks to New York

City for leadership on progressive policing, and we urge you to have to courage to stand for truly

progressive pre-trial practices.

Sincerely,

AR IR AN ol ol S

—_ =
— O

—_
N

American Arab Anti-Discrimination Committee

The Bronx Freedom Fund

California Coalition for Women Prisoners

Center for Human Rights and Privacy

Council on American-Islamic Relations, New York (CAIR-NY)
Common Cause/NY

DRUM - Desis Rising Up & Moving

Electronic Frontier Foundation

Equal Justice Under Law

. Equality Labs
. Fight for the Future

. Freedom to Thrive
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Illinois Coalition to Challenge Electronic Monitoring

14. JustLeadership USA
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Lucy Parsons Labs

Media Justice

Mothers Against Wrongful Convictions

National Action Network

National Lawyers Guild

Policing and Social Justice Project at Brooklyn College
Red Canary Song

Restore The Fourth

Surveillance Technology Oversight Project
Tenth Amendment Center

The Urban Justice Center, Mental Health Project
Worth Rises



